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This case now conmes up for consideration of opposer’s
nmotion, filed January 3, 2004, to reset its tinme to respond
to applicant’s notion for summary judgnment. In support of
its notion, opposer argues that because opposer is a famly
run busi ness, the busy Christnmas/Hanukkah selling season
i npeded its principals ability to fully assenble records,
revi ew supporting materials and provide the |evel of
assi stance necessary for the preparation of affidavits to be
filed in support of its responsive brief; and that the
records to be assenbl ed cover a period over approxi mately
twenty years.

Opposer further argues that the conpletion of the
al l owed 56(f) discovery “nade it appropriate that there be
further follow up in obtaining docunentary[sic] and

affidavits to be used as evidence with supporting
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subm ssions by Opposer”; and that although opposer conpl eted
the 56(f) discovery within the allowed tine period, certain
materials only becane available during the time originally
set for opposer to file its response brief.

Opposer al so argues that the extension is needed due to
the limted availability of a witness who had retired and
moved to Florida, the busy work schedules of its attorney
and principal witness and the limted availability of tinme
during the holidays. Last, opposer states that this is the
first request for an extension of tinme to respond to
applicant’s notion for sunmary judgnent.

In response, applicant argues that opposer’s notion to
extend shoul d be deni ed because it is a routine notion; that
opposer’s “tinme crunch” was orchestrated by opposer; that
al t hough opposer’s counsel and applicant’s counsel were in
al nost daily comruni cation, opposer never nentioned a need
for an extension of time to respond to applicant’s notion
for summary judgnent; and that applicant’s notion is
“peculiarly-tinmed,” having been served on Decenber 30, 2004,
“apparently on the good chance Applicant’s attorney would
not be in the office to prepare and file a response on

Decenber 31, 2004."1

! Applicant’s counsel is remnded that a brief in response to a
notion may be filed up to 15 days fromthe date of service of the
notion (20 days if the service of the notion was nade by first
class mail, “Express Mail,” or overnight courier). See 37 CFR §
2.127.
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In reply, opposer contends that applicant, inits
objections to the requested extension, never addressed the
grounds asserted as “good cause” by opposer nor asserted any
prejudice to it if the requested extension were granted.
Opposer also reiterates its position on the notion.?

The standard for allowi ng an extension of a prescribed
period prior to the expiration of that period is “good
cause.” See Fed. R Cv. P. 6(b) and TBMP section 509. The
Board is generally liberal in granting extensions before the
period to act has | apsed, so long as the noving party has
not been guilty of negligence or bad faith and the privilege
of extensions is not abused. See, e.g., American Vitamn
Products, Inc. v. DowBrands Inc., 22 USPQd 1313 (TTAB
1992) .

After carefully reviewng the parties’ argunents and
given the Board' s liberal application of the Rule 6(b)
standard, the Board finds the circunstances herein are
appropriate for granting opposer’s notion to extend. Wile
m ndful of applicant’s objections, we find that opposer’s
need for additional tine for its principals to review
materi als necessary for the preparations of affidavits in

support of its response, and the limted availability of

2 The parties al so advanced argunent relating to the merits of

the notion for sumary judgnment. These argunents are not
rel evant to the notion to extend and have not been consi der ed.
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opposer’s witnesses and counsel during the holiday season is
good cause for the requested extension.

Moreover, the Board finds that there is no evidence of
negligence or bad faith on the part of opposer; that opposer
has not abused the privilege of extensions, this being the
first request to extend its tinme to respond to the notion
for summary judgnent; and that applicant has pointed to no
prejudice that it would suffer if the notion to extend were
gr ant ed.

In view thereof, opposer’s notion to extend its tine to
respond to the notion for summary judgment is granted.?
Accordi ngly, opposer is allowed until twenty days fromthe
mai ling date of this order to file its response to
applicant’s notion for sunmary judgnent. |In |light of
applicant’s objections, opposer is advised that no further
extensions of its tine to respond to applicant’s notion for
summary judgnent will be permtted in the absence of an
agreenent between the parties or a showi ng of extraordinary
ci rcunst ances.

Proceedi ngs herein remai n otherw se suspended.

31t is noted that opposer requested an extension until January
25, 2005 to respond to applicant’s notion. Wile the Board
attenpts, where possible, to notify the parties of its decision
on an unconsented notion to extend prior to the expiration of the
enl ar gement sought, the Board is under no obligation to do so,
and in many cases cannot. Therefore, it is preferable, where an
unconsent ed noti on seeks an extension of a prescribed period,

that the notion request that the new period be set to run from
the date of the Board’ s decision on the notion



